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HYDRAULIC FRACTURING

The Director of the Michigan Department of Environmental Qual-

ity (the "MDEQ") issued a Declaratory Ruling dated June 28, 2012,
In the Matter of Deanna Hughes, Heather Schiele, and Ban Michigan
1. Member, Mika Meyers Beckett & Jones PLC, Grand Rapids, Michigan. J.D.,
1974 magna cum laude, Order of the Coif, University of Michigan Law School. Mr.
Haines practices in the area of natural resources law, advising oil and gas exploration
and production companies on leases; contracts; entity formation and reorganization;
pooling and unitization; transportation and processing issues; acquisitions and dispositions of assets, including mergers and conveyancing of assets; and regulatory, legislative, and other matters. Mr. Haines is legal and legislative counsel to the Michigan
Oil and Gas Association.
The Author would like to thank Matthew E. Fink, J.D., 2004 cum laude, Indiana
University School of Law, for his significant contributions to this project. Mr. Fink is
a member of Mika Meyers Beckett & Jones PLC, Grand Rapids, Michigan, where he
practices in the area of natural resources law, with a particular emphasis on advising
oil and gas exploration and production companies on upstream and midstream transactions, acquisitions, and divestments of oil and gas properties and complex title
issues.
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Fracking (the "Declaratory Ruling").2 The petitioners had filed a petition (the "Petition") seeking a declaratory ruling3 that (i) the use of
hydraulic fracturing in the completion of an oil and gas well causes the
well to be an "injection well" within the definition of that term in the
Administrative Rules ("Part 615 Administrative Rules") 4 promulgated under Michigan's oil and gas law, which is part 615 of the Natural Resources and Environmental Protection Act ("Part 615"),' and
therefore that (ii) the operator of an oil or gas well who conducts hydraulic fracturing in the well, or intends to do so, must comply with
the MDEQ's rules, forms, and practices regarding injection wells, including the associated permit applications6 and operational requirements.' The MDEQ Director ruled that oil or gas well completions
are not "injection wells" under R 324.102(x) and are not subject to the
requirements of the Part 615 Administrative Rules specific to injection wells.8
Horizontal fracturing of natural gas wells. is described as follows in
an MDEQ position paper (portions of which were quoted in the
Petition):
Description

Natural gas production from hydrocarbon rich shale rock formations, known as 'shale gas,' is one of the most rapidly expanding
trends in onshore domestic gas exploration and production. Shale
gas reservoirs are not conventional ones as normally seen in oil and
gas development. The gas is more tightly locked into these shale
gas reservoirs and its development relies on hydraulic fracturing
('hydrofracking,' or 'fracking'). Hydraulic fracturing is a one-time
procedure that is part of the completion of some types of oil or natural gas wells. More recently, horizontal drilling is being utilized,
particularly in the deeper gas reservoirs. The purpose of both of
these technologies is the same: to increase exposure of more reservoir rock formation to the well bore to maximize gas production.
2. Letter from Dan Wyant, Director, Mich. Dep't of Envtl. Quality, to Ellis Boal,
Attorney for Petitioners (June 28, 2012), available at http://banmichiganfracking.org/
wp-content/uploads/2012/04/Declaratory-Ruling-on-Part-615-2012-06-28.docl.pdf
[hereinafter Declaratory Ruling] (letter included Declaratory Ruling from Director
Dan Wyant).
3. Petition for Declaratory Ruling as to Application of R 324.102(x) and
324.201(2)(j)(v) and (vi) to Fracking Permit Applications and Operations, Hughes v.
Mich. Dep't of Envtl. Quality, No. 12-497-CE (Ingham Cnty. Cir. Ct. Apr. 27, 2012)
[hereinafter Petition].
4. MICH. ADMIN. CODE r. 324.102(x) (1996).
5. MicH. COMP. LAws ANN. §§ 324.61501-324.61527 (West 1995).
6. The additional information required to be submitted with an application to
drill and operate an injection well or to convert a previously drilled well to an injection well is set forth in MIcH. ADMIN. CODE r. 324.201(2)(j)(i)-(viii) (1996).
7. The additional operational requirements applicable to injection wells are set
forth in MIcH. ADMIN. CODE r. 324.801-324.808 (1996).
8. Declaratory Ruling, supra note 2, at 12.
https://scholarship.law.tamu.edu/txwes-lr/vol19/iss2/15
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Horizontal drilling has been used commercially since the 1980s but
has not been widely applied for natural gas development until recent years. Hydraulic fracturing has been utilized throughout the
United States for more than 60 years. In Michigan, since the 1960s,
more than 12,000 wells have been hydraulically fractured. Most of
these are Antrim Shale Formation gas wells in the northern Lower
Peninsula.
Hydraulic fracturing involves pumping water at high pressure to
create fractures in reservoir rock that allow the oil or natural gas to
flow more freely to the well bore. Proppants, usually silica sand, are
added to the water to hold the fractures open once they are created.
Small concentrations of chemicals are added to improve the effectiveness of the fracture job. Typically, a compound is added to increase the viscosity of the water to enable it to carry the proppant
more effectively. Another typical compound is a friction-reducing
additive, to allow fracturing fluids and proppant to be pumped to
the target zone at a higher rate and reduced pressure than if water
alone were used. Other additives include: biocides to prevent microorganism growth that could plug the fractures; stabilizers to prevent
corrosion of metal pipes; and acids to remove drilling mud damage
near the wellbore. Some of the chemical additives can have adverse
health or environmental impacts if they are not properly handled
and contained.
After a hydraulic fracture treatment, when the pumping pressure
has been relieved from the well, the water-based fracturing fluid begins to flow back through the well casing to the wellhead. Typically,
25 to 75 percent of the hydraulic fracturing fluid is recovered initially as 'flowback' water. The rest remains in the gas-bearing formation or is recovered over time along with the gas that is
produced. The flowback water may be mixed with native water
from the formation itself (together, this is termed 'produced water')
that generally contains salts and other dissolved constituents.
Regulation of Hydraulic Fracturing
Michigan has comprehensive laws and rules, enforced by the Michigan Department of Environmental Quality (DEQ), that regulate
hydraulic fracturing as well as every other aspect of oil and gas drilling and production. The DEQ has not found any cases where hydraulic fracturing has caused adverse impacts to the environment or
public health in Michigan.
Despite the benign history of hydraulic fracturing in Michigan, it
recently has become a concern to many people primarily due to issues raised in other states. In addition, there has been recent interest in the Utica/Collingwood formations in Michigan, which are
relatively deep and are expected to require significantly larger
volumes of fluids for hydraulic fracturing. In response, the DEQ in
May 2011 issued Supervisor of Wells Instruction 1-2011 that im-
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proves environmental protection measures and fosters greater
transparency. The Instruction applies to high-volume hydraulic fracturing operations. It sets standards for water withdrawal evaluation;
monitoring and reporting of fracturing pressures and rates; providing information on chemical additives; and reporting of flowback
water.9
The "Description" section of the MDEQ's position paper, quoted
above, constituted the uncontested facts upon which the Declaratory
Ruling was based.10
It was acknowledged in a supporting affidavit filed with the Petitionn that hydraulic fracturing has been used in Michigan for decades
in the completion of vertical wells and that the MDEQ's longstanding
interpretation is that the use of hydraulic fracturing in the completion
of an oil or gas well does not cause the well to be an "injection well"
within the meaning of the Part 615 Administrative Rules. However,
the significantly larger volumes of fluids used in the hydraulic fracturing of horizontal wells were cited as a reason for concern about the
advent of horizontal drilling for natural gas development in
Michigan.1 2
The Petition was focused on the definition of 'injection well' in R
324.102(x), which provides as follows:
'Injection well' means a well used to dispose of, into underground
strata, waste fluids produced incidental to oil and gas operations or
a well used to inject water, gas, air, brine, or other fluids for the
purpose of increasing the ultimate recovery of hydrocarbons from a

reservoir or for the storage of hydrocarbons.13
The petitioners' argument was, quite simply, that an oil or gas well in
which hydraulic fracturing is conducted must be considered an "injection well" because (i) hydraulic fracturing involves the pumping (i.e.,
injection) of fluids through the well into the target formation and (ii)
the purpose of hydraulic fracturing is to increase the ultimate recovery
of hydrocarbons.' 4 As a result, the petitioners argued, a person who
conducts hydraulic fracturing in a well, or intends to do so, must comply with the MDEQ's rules, forms, and practices regarding injection
wells." The Petition, without limiting the injection well rules sought
9. Hydraulic Fracturing of Natural Gas Wells in Michigan, MICH. DEP'T OF
QUALITY
(May 31, 2011), http://www.michigan.gov/documents/deq/
Hydrofrac-2010-08-13.331787 7.pdf; see also Questions and Answers About Hydraulic
Fracturing in Michigan, MICHIGAN.Gov, http://www.michigan.gov/documents/deq/
deq-FINAL-frack-QA_384089_7.pdf (last visited Aug. 28, 2012).
10. Declaratory Ruling, supra note 2, at 1-3.
11. Affidavit of Ellis Boal, Hughes v. Mich. Dep't of Envtl. Quality, No. 12-497CE (Ingham Cnty. Cir. Ct. Apr. 27, 2012).
12. Id. i 5.
13. Petition, supra note 3, 1$ 1, 15-17 (emphasis in original).
14. Declaratory Ruling, supra note 2, at 5.
15. See Petition, supra note 3, 1 1, 31, 33.
ENVTL.
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DOI: 10.37419/TWLR.V19.I2.13

4

Haines: Michigan Oil and Gas Update

2013]

MICHIGAN

383

to be declared applicable, made particular reference to the rules prescribing the additional information required in an application for a
permit to drill and operate an injection well or to convert a previously
drilled well into an injection wel.16 Two parts of this rule were identified: part (v), relating to pressures,' 7 and part (vi), relating to proposed operating data, including a qualitative and quantitative analysis
of a representative sample of fluids to be injected and a chemical analysis of each type of fluid to be injected." In seeking to bring these
items into the permitting process for oil or gas wells in which hydraulic fracturing may be used, the result advocated by the petitioners
would differ significantly from the approach taken by the Supervisor
of Wells Instruction 1-2011 on High Volume Hydraulic Fracturing
Well Completions (the "Instruction")." In regard to pressures, the
Instruction requires the monitoring and recording of "the injection
pressure at the surface and the annulus pressure between the injection
string [of casing] and the next string of casing unless the annulus is
cemented to [the] surface," together with the reporting of this infor20
mation to the MDEQ with the record of well completion operations.
16. See id. 1 1, 3, 21.
17. MICH. ADMIN. CODE r. 324.201(2)(j)(v) (2011) (providing that "[information
confirming that injection of liquids into the proposed zone will not exceed the fracture
pressure gradient or, information showing that injection into the proposed geological
strata will not initiate fractures through the overlying strata").
18. Id. r. 324.201(2)(j)(vi) (2011) provides:
(vi) Proposed operating data, excluding injection wells utilized for gas storage, including all of the following data:
(A) The daily injection rates and pressures.
(B) The types of fluids to be injected.
(C) A qualitative and quantitative analysis of a representative sample of
fluids to be injected. A chemical analysis shall be prepared for each
type of fluid to be injected showing specific conductance as an indication of the dissolved solids and a determination of the concentration
of the following parameters for chemical balance and indicators for
comparison of water quality:
Anions
Cations
Chloride
Calcium
Sulfate
Sodium
Magnesium
Potassium

Bicarbonate

However, if the fluid to be injected is fresh water, then an analysis is
not required.
(D) The geological name of the injection strata and the vertical distance
separating the top of the injection strata from the base of the lowest
fresh water strata.
(E) A plan for conducting 5-year mechanical integrity tests of casing pursuant to R 324.805.
19. Supervisor of Wells Instruction 1-2011: High Volume Hydraulic Fracturing
Well Completions, MICH. DEP'T OF ENvT. QUALITY, http://www.michigan.gov/
documents/deq/SI_1-2011 353936_7.pdf (last visited Aug. 28, 2012). A "high volume
hydraulic fracturing well completion" is "a well completion operation that is intended
to use a total or more than 100,000 gallons of hydraulic fracturing fluid." Id. at 1.
20. Id. at 3.
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In regard to fluids, the Instruction requires the submission of the "Material Safety Data Sheets" for the type and volume of each chemical
additive used; service company fracturing records; associated charts
showing fracturing volumes, rates, and pressures; and the total volume
of flowback water from commencement of fracturing to the time of
submittal of the record of well completion operations.2 1
In his Declaratory Ruling, the MDEQ Director reviewed various
provisions of Part 615 and the Part 615 Administrative Rules, noting
that there are two main types of wells regulated under Part 615 and
the Part 615 Administrative Rules: oil or gas (or both) wells; and injection wells. It was explained that a secondary recovery well is one
type of injection well and that two other types of injection wells are
disposal wells (for brine or other oil or gas field wastes or incidental
fluids) and storage wells (for injection and withdrawal of dry natural
gas, liquid, or liquefied hydrocarbons).2 2 After surveying the various
provisions, the Director concluded that under the statutory and regulatory structure, a well must be "either an 'oil and [or] gas well' or an
'injection well'; it cannot be both."2 The Director noted that under
the petitioners' interpretation of R 324.102(x), an oil or gas well completed using hydraulic fracturing would be both an oil or gas well and
an injection well-"something that makes no sense in the context of
Part 615 and the Part 615 Administrative Rules."24
The three categories of injection wells expressly identified and regulated in Part 615 and the Part 615 Administrative Rules are disposal
wells, secondary recovery wells, and storage wells.2 5 The Director focused on the definition of "secondary recovery" wells. The Part 615
Administrative Rules define "secondary recovery" as "the introduction of fluid or energy into or within a poolfor the purpose of increasing the ultimate recovery of hydrocarbons from the pool." 26 The
administrative rule governing "secondary oil recovery" projects, hearings, and records provides as follows:
A person desiring to inject water, gas, or other fluid into a producing formation or use other technology for the purpose of increasing
the ultimate recovery of hydrocarbons from a reservoir shall file a
petition for hearing pursuant to part 12 of these rules. 27
The highlighted language of the two rules quoted above is identical or
virtually identical to the phrase that the petitioners were relying on in
the definition of "injection well" in R 324.102(x), which reads:
21.
22.
23.
24.
25.
26.
27.

Id.
Declaratory Ruling, supra note 2, at 3-5.
Id. at 6 (emphasis in original).
Id.
Id, at 7.
MICH. ADMIN. CODE r. 324.103(j) (2002) (emphasis added).
MICH. ADMIN. CODE r. 324.612(1) (1996) (emphasis added).

https://scholarship.law.tamu.edu/txwes-lr/vol19/iss2/15
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'Injection well' means a well used to disposed of, into underground
strata, waste fluids produced incidental to oil and gas operations or
a well used to inject water, gas, air, brine, or other fluids for the
purpose of increasing the ultimate recovery of hydrocarbons from a

reservoir or for the storage of hydrocarbons.2 8
The Director stated that this definition of "injection well" is probably understood against the background of the Part 615 Administrative
Rules as a whole and that the second clause of the rule refers to wells
drilled for secondary recovery. 29 As further support for his decision,
the MDEQ Director noted that his interpretation of the Michigan definition of "injection well" is consistent with the generally accepted industry definition set forth in an authoritative treatise and the guidance
documents regarding hydraulic fracturing published by the American
Petroleum Institute."o
The MDEQ Director also ruled that hydraulic fracturing is a "well
completion operation" as defined in R 324.103(s), which reads:
'Well completion operations' means work performed in an oil or gas
well, or both, after the well has been drilled to its permitted depth
and the production string of casing has been set, including perforating, artificial stimulation, and production testing.31
As highlighted in the rule, well completion operations include "artificial stimulation," which is the purpose of hydraulic fracturing. Specifically, the Director noted, "in a well completion operation using
hydraulic fracturing, the fluids and additives are pumped into the well
as a means of stimulating the production of oil and gas when the well
is first developed." 32 The Director stated that the processes used in
injection wells and in the hydraulic fracturing of oil and gas wells are
functionally distinct. In the former, fluids are injected into the formation with the intention that they remain there for an extended period
of time; conversely, in the process of hydraulic fracturing, much of the
fluid pumped into the well is recovered and separately disposed of in a
permitted injection well.3 3
The Declaratory Ruling has been appealed by the petitioners.

28. MIcH. ADMIN. CODE r. 324.102(x) (2002) (emphasis added).
29. Declaratory Ruling, supra note 2, at 8.
30. Id. at 9-10.
31. MICH. ADMIN. CODE r. 324.103(s) (emphasis added).
32. Declaratory Ruling, supra note 2, at 8.
33. Id.
34. Motion and Brief for Summary Disposition, Hughes v. Mich. Dep't of Envtl.
Quality, No. 12-497-CE (Ingham Cnty. Cir. Ct. filed May 7, 2012).
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II.

OIL AND GAs LEASES-UNRESOLVED QUESTIONS OF
CONTRACT LAW IN THE CONTEXT OF CANCELLATIONS OF
OIL AND GAS LEASE TRANSACTIONS

A.

Background

The initial results of a test well drilled in the spring of 2010 into the
Collingwood Shale formation in Missaukee County, Michigan sparked
a surge in oil and gas leasing activity throughout the northern part of
Michigan's Lower Peninsula. At a lease auction held by the State of
Michigan on May 4, 2010, bidders paid an average of $1,507 per acre
for 118,000 acres across twenty-two counties, generating approximately $178 million for the State of Michigan-more than the state
generated from all of its lease auctions over the previous eighty-one
years combined. Likewise, private landowners began receiving offers
of as much as $2,000 per acre to lease their oil and gas rights.
Included among the companies aggressively leasing large blocks of
acreage in northern Michigan were O.I.L. Niagaran, Inc. ("OILN"),
Silver Lake Energy LLC ("Silver Lake"), and Western Land Services,
Inc. ("Western Land"). These companies were allegedly acting as
leasing agents, or sub-agents, for Northern Michigan Exploration
Company LLC ("NMEC"), an affiliate of the large independent oil
and gas producer, Chesapeake Energy Corporation ("Chesapeake").
In acquiring leases from private landowners, the leasing agents followed the common industry practice of furnishing each lessor with a
form of an oil and gas lease, together with an order for payment stating that the lessee shall, subject to its inspection and approval of the
lessor's title to the property being leased, pay the lessor a specified
signing bonus within a specified period of time (usually ninety days)
after the lessor executes the lease and order for payment and returns
them to the lessee.
By the fall of 2010, the leasing activity had cooled off considerably.
At a second lease auction held by the State of Michigan in October of
2010, bidders paid an average of only $40 per acre for 273,000 acres
out of 450,000 acres that were offered for lease. Around this same
time, a number of landowners who entered into oil and gas leases with
OILN, Silver Lake, or Western Land were notified that their title had
not been approved, and accordingly, the lessee had voided the lease
and would not be funding the order for payment. Many of those lessors subsequently filed lawsuits against one or more of OILN, Silver
Lake, Western Land, NEMC, and Chesapeake, alleging breach of contract and claiming damages in amounts corresponding to the unpaid
signing bonuses, among other allegations and damage claims (such as
damages resulting from lost opportunities to lease to others). At the
time of the writing of this Article, more than 100 such lawsuits had

https://scholarship.law.tamu.edu/txwes-lr/vol19/iss2/15
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been adjudicated in Michigan's circuit courts, and several circuit court
judgments had been appealed to the Michigan court of appeals.
B.

Discussion

The contract provision at the center of the breach of contract claims
in the lawsuits referred to above was the provision in the respective
orders for payments specifying that payment of the lease signing bonuses was subject to approval of title by the lessee. The following is a
typical example of that provision:
Lessee shall, subject to its inspection and approval of title; approval
of any liens, encumbrances, or mortgages make payment to lessor as
indicated herein by check within 90 banking days of lessee's receipt
of this order for payment and the executed Oil and Gas Lease associated herewith. 6
In the case of Douglas Whitcomb Trust v. Western Land Services,
the Cheboygan County Circuit Court construed the above provision
as requiring the lessee to "diligently and promptly inspect title and
only rely on what could be termed as a reasonable objection to title"
in order to assert that it would not approve title and avoid payment of
the lease bonus." The lease and order for payment at issue in the
case were executed on July 17, 2010.38 In a letter dated August 16,
2010, the defendants notified the plaintiff that they "were unable to
approve title" and therefore, the lease had been voided and the order
for payment would not be funded." The only reason stated in the
letter for not approving title was that the plaintiff executed the lease
"after the leasing project had ended."4 0 In finding that this unilateral
35. E.g., Ginop v. W. Land Servs., No. 11-3903-CK (Emmet Cnty. Cir. Ct. Mar. 28,
2012) (application for leave to appeal filed July 13, 2012 (Mich. App., Docket No.
311296)), available at http://coa.courts.mi.gov/resources/asp/viewdocket.asp?case
number=311296&inqtype=public&yr=0&yr=O&SubmitBtn=Search; Cook v. W. Land
Servs., No. 11-8654-CK (Antrim Cnty. Cir. Ct. Apr. 11, 2012) (claim of appeal filed
May 25, 2012 (Mich. App., Docket No. 310430)), available at http://coa.courts.mi.gov/
resources/asp/viewdocket.asp?casenumber=310430&inqtype=public&yr=O&yr=O&
SubmitBtn=Search; O'Hair v. Oil Niagaran LLC, No. 11-8645-CK (Antrim Cnty. Cir.
Ct. Jan. 12, 2012) (application for leave to appeal filed Mar. 30, 2012 (Mich. App.,
Docket No. 309404)), available at http://coa.courts.mi.gov/resources/asp/viewdocket.
asp?casenumber=309404&inqtype=public&yr=0&yr=O&SubmitBtn=Search; Jack Ingalls Trust v. W. Land Servs., No. 11-0512-23-CK (Charlevoix Cnty. Cir. Ct. Dec. 28,
2011) (application for leave to appeal filed Feb. 21, 2012) (Mich. App., Docket No.
308697)), available at http://coa.courts.mi.gov/resources/asp/viewdocket.asp?
casenumber=308697&inqtype=public&yr=0&yr=0&SubmitBtn=Search.
36. Douglas Whitcomb Trust v. W. Land Servs., No. 11-8177-CK, slip op. at 2
(Cheboygan Cnty. Cir. Ct. Mar. 12, 2012). The orders for payment at issue in the
other lawsuits reviewed in connection with this Article each contained an identical or
substantively equivalent provision.
37. Id. at 5.
38. Id. at 1.
39. Id. at 2.
40. Id.
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rejection of the lease contract by the defendants was not permissible
under the relevant language of the order for payment, the court
reasoned:
The grounds stated cannot be construed as a title objection. Title
objections concern the marketability and/or ownership interest held
by the lessee for the property in question. In other words, is title
sufficient to allow unimpeded transfer and access for the mineral
rights?41
The court declined to address the degree of title defect necessary to
allow the defendant to be excused from performance under the lease
and order for payment because the defendant failed to raise any objection to title within the applicable ninety-day period. Accordingly,
the court granted the plaintiff's motion for summary disposition on its
breach of contract claim.4 2
Conversely, a substantively identical provision included in the order
for payment at issue in the case of Cook v. Western Land Services was
construed by the Antrim County Circuit Court as creating a condition
precedent to the enforceability of the contract (comprised of the order
for payment and the lease), with the defendants having "complete discretion" to either cause the condition to be satisfied by approving the
plaintiffs' title, or to reject title "for whatever reason" and thereby
render the lease and order for payment void.43 The defendants in the
Cook case voided their lease with the plaintiffs for the purported reason that there was an existing mortgage on the property subject to the
lease. The plaintiffs claimed that the mortgage was not a reasonable
objection to the title and that it was not made in good faith. According to the court, the fact that the contract did not include any express
limitation on the defendants' approval authority "eliminated any ability for Plaintiffs to claim wrongful rejection."" Further, in rejecting
the plaintiffs' argument that the defendants had an implied duty to act
in good faith in determining whether or not to approve title, the court
stated:
There is an implied duty of good faith and fair dealing in the performance and enforcement of contractual obligations, however,
here, the Defendants' only contractual duties to Plaintiffs were part
of the contract and would only arise subsequent to satisfaction of
the condition precedent.4 5
In support of its conclusions and, ultimately, its decision to grant
summary disposition in favor of the defendants, the Cook court relied
heavily on the Michigan court of appeals case, HarborPark Market,
41.
42.
43.
2012).
44.
45.

Id.
Id. at 4-6.
Cook v. W. Land Servs., No. 11-8654-CK (Antrim Cnty. Cir. Ct. Apr. 11,
Id. at 9.
Id. at 8.
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Inc. v. Gronda.4 6 In that case, the agreement between the parties
stated that the defendants' acceptance of the plaintiff's offer to sell
was subject to review and approval of the agreement by the defendants' attorney. The appeals court held that "because there was no limitation on what aspects of the agreement were subject to [the
attorney's] approval, [the attorney] was authorized to review and approve (or disapprove) any part of the contract or the contract as a
whole."4 7 The Cook court found the HarborPark case to be controlling with respect to the defendants' duties (or lack thereof) under the
lease contract documents at issue because the enforceability of those
contract documents was made subject to "approval of title" and the
contract documents did not include any express limitation language
restricting the defendants' approval authority."
Notably, at least one other circuit court has considered the extent of
the lessee's discretion to approve or disprove the lessor's title under
the order for payment language quoted above and found that the Harbor Park decision contained significant distinctions and was not controlling." In the case of Flickingerv. Western Land Services, as in the
Cook case, the defendants voided their lease with the plaintiffs for the
purported reason that there was an existing mortgage on the property
subject to the lease.so Contrary to the decision in Cook, the Flickinger
court found HarborPark to be distinguishable because the contract in
that case required a third party to the contract to review and approve
the contract in order to satisfy the condition precedent and because
there were no limitations on what could be considered in this third
party's acceptance or rejection of the contract in question.51 In contrast, the court explained, the defendants-lessees in Flickinger were
parties to the contract, and their approval authority was limited specifically to issues of title. 5 2
In concluding that the defendants did not have the same latitude as
the attorney in the Harbor Park case for purposes of determining
whether or not to approve the contract, the court cited the following
legal principle recognized by Michigan courts:
Where a contract is performable on the occurrence of a future
event, there is an implied agreement that the promissor will place
no obstacle in the way of the happening of such event, particularly
where it is dependent in whole or in part on his own act; and where
he prevents the fulfillment of a condition precedent or its performance by the adverse party, it cannot rely on such condition to defeat
46. Harbor Park Mkt., Inc. v. Gronda, 743 N.W.2d 585 (Mich. Ct. App. 2007).
47. Id. at 589.
48. Cook, No. 11-8654-CK, at 9.
49, Flickinger v. W. Land Servs., No. 11-8210-CK, slip op. at 2-3 (Cheboygan
Cnty. Cir. Ct. May 10, 2012).
50. Id. at 1-2.
51. Id. at 3.
52. Id.
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his liability. Hence the performance of a condition precedent is discharged or excused and the conditional promise, an absolute one,
where the promissor himself weights the performance.5 3
Based on the foregoing, the Flickingercourt found that the defendants
had a contractual obligation to "take reasonable steps" to inspect and
approve title before terminating the lease agreement.5 4 Because the
case was before the court on the defendants' motion for summary disposition, the court did not decide whether the existing mortgage relied
on by the defendants was sufficient to satisfy this obligation. Rather,
the court, viewing evidence presented in a light most favorable to the
plaintiffs, held that it could not rule as a matter of law that there was
no genuine issue of material fact, and accordingly, it denied the defendants' motion for summary disposition.
III. CONCLUSION
The lawsuits regarding the lease transaction cancellations, and the
diverging rulings that have come out of the circuit courts' adjudication
of those lawsuits, raise interesting questions of Michigan contract law
in the context of oil and gas lease transactions. These questions include when does a binding contractual relationship arise between a
prospective lessee and a prospective lessor; whether lessors are subject to an implied standard of reasonableness, an implied duty of good
faith when inspecting and considering approval of title under the typical order for payment language, or both; if such a standard or duty is
to be implied, how that standard or duty should be defined; and what
kinds of title matters constitute valid bases for objection. How these
questions are ultimately decided by Michigan's higher courts will
surely have a significant impact on the structure of oil and gas leasing
transactions in this state.
53. Id. (quoting Stanton v. Dachille, 463 N.W.2d 479, 484 (Mich. Ct. App. 1990)).
54. Id. at 4.
55. Id. at 2, 4.
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